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Abstract

Anticipatory breach of contract as one kind of the breach of contract, is
refers to before the performance of a contract, the party shows expressly that he
will not perform the contract; or one party has the reasonable reason to foresee
the other party will not to fulfill the contract. This system origins from the
judicial pr;:cedent of England’s contract law, it has been developed to be quite
mature and complete through more than 100years. " United nations convention
on contracts for the international sales of goods" as a worldwide basis legal
document has also accepted the Anglo-American genealogy of law system, but in
order to the unified need, it not take the Anglo-American classification,
anticipatory breach of contract is divided into fundamental anticipatory breach of
contract and non-fundamental anticipatory breach of contract. In Continental
Law, we can not find this legal tern, but substantially, the Continental Law also
has its legal relief measures against breach of contract before the debt's
expiration, namely anticipatory refusal of performance and precarious right to
defense. However this system is not mature enough because of its many
biemishes. But our country’s contract law, which was adopted in1999, not only
has introduced into the prescription concerning anticipatory breach of contract in
the convention, but also established the system of precarious right to defense,
which is initially erived from the Continental Law. Though this legislation
pattern has embodied our country civil taw theory and actual judicial practice, its
applies to difficult problems. This article will make a research on the source,
theoretic basis, and the forms of the system of anticipatory breach and aims to
discuss it more systematically by comparing the two systems. Based on it, he
paper also will point out the defects and application conflict between the
anticipatory breach of contract, and precarious right to defense. Finally the

authors will give the advice for the legislation.

Key word: Anticipatory breach of contract; precarious right to defense;

anticipatory refusal of performance.
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