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ABSTRACT

After a contract is signed, one of the parties concerned may not fulfill its
contractual obligations before the term of performance expires; how does the other party
concerned defend its rights has become an issue that draws much attention. The
anticipatory breach system that was established in British precedents at the earliest
provides potent remedial measures for the parties concerned. Through hundreds of
years’ development, this legal system peculiar to British and American legal systems
plays a great role in practice. Compared with the solution of similar problems adopted
by the continental legal system through the precarious right to defense and other
systems, the remedial measures of anticipatory breach are more improved concerning
protecting the right of the non-defaulting party, embodying the principles of faimess
and effectiveness. The superiority of the remedial measures of anticipatory breach has
been widely acknowledged.The United Nations Convention on Contracts for the
International Sale of Goods, as an important part of uniform international legislation,
absorbs relevant contents, and some continental legal system countries also use the
measures for reference in the process of improving domestic laws. There is no exception
with our country’s Contract Law. It introduced the anticipatory breach system when it
was issued; forming the situation that the anticipatory breach system coexists with the
precarious right to defense. Based on understanding the anticipatory breach system, the
thesis conducts exploration by dividing it into express anticipatory breach and implied
anticipatory breach; the thesis compares the remedial measures that are adopted by
British and American legal systems,the United Nations Convention on Contracts for the
International Sale of Goods and continental legal system countries in each circumstance.
Through the above analysis and comparison, the understanding of the present situation
of the anticipatory breach system in our country’s Contract Law is deepened; thought is
given into and proposals are put forward concerning further improving our country’s
Contract Law.

The thesis is divided into 4 chapters. Chapter 1 introduces the overview of the
anticipatory breach system. On this basis Chapter 2 analyzes its development course in

Britain, America and the United Nations Convention on Contracts for the International
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Sale of Goods and at last deepens the understanding of this system through the further
comparison with the systems that are similar with continental legal system.

Chapter 3 concerns the comparison and research of anticipatory breach remedial
measures. It divides anticipatory breach into the two circumstances of express and
implied anticipatory breaches, based on which this chapter investigates and compares
the remedial measures adopted by the countries with the two major legal systems and
United Nations Convention on Contracts for the International Sale of Goods in different
circumstances.

Chapter 4 is mainly the introduction, comment and analysis of the legislation
conditions of anticipatory breach and relevant systems under our country’s Contract
Law and also puts forward proposals for further improving our country’s Contract Law

based on the comment and analysis.

Key Words: Anticipatory Breach; Remedial Measures; Contract Law
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1.1 FEE LR AR

TRHRE 29 XA PR A S B2y, BHaTEL, HHELKRIAR N Anticipatory Breach of
Contract, (Bc& [HEHFFRH4)EELE R A2 (United Nations Convention on Contracts
for the International Sale of Goods, &< 3L LL T {Ei#% CISG) k1R L% E & T X —K
B MAMBEBAMEGEL, BRI %EEHREERMER. REEEX
G.H.Treitelzai 7E {The Law of Contract) — X TRIABELIFT T K52 4 BAT HiBR
FRZHE, MARE—FHHRBENELBITER, NREHTHECHITHERELE
BT AN, EEREFHRELEEPHRPBLHRR AT ERANEETREH
B B SR 2 R TE 42 JBAT H & R &1, B P 222 o TR 24 th 3 58 /5 i e i R IR 1
B. A EAEEERLFHNE XAEESFAARBILEE & FBETHE#ET, —7F
HEANBLEHBTHARA T LHEARSEEIRLBAERITERAXE, #
AREEERENATERI UG, BITHRRLE, —HRRELBTER
HEE, FE—PRERAX-BEEREEIATHT TRTHERZAIERIE
HRITER. BEABFSREREEHRS IR NSERD.

1. 2 RS L9 B4 E
B L g Sh 2 X BURE A RN R AT LR &, FUPRES 5 SRS,

HEWTHE: (1) KERRE. BURELA R KR ETEE RN E R EAT IR & 6l ,
ARTEEFRMENBTHRERENLREL; 2 REWAE. TOISASRR
BAHERATRELAAT FRER, RENRFENNLIHGARA TaEM, MLk
BAFEABLRENBELONESL, BENEBANIELMN. 3) FERENS
Bl TEN—RAFER—T2EAEY, FEER BIFEFATABEER
£, MERRBARFERTAFARBANER, BHlb—8EE “EXK, #E”
F SR W 7> B BSAE AT

[ Treitel G H.The Law of Contract.London:Sweet&Maxwell, 1999:796.
P MEE FPEE RS ORI SFERE RS IR, 1998:465.
Bl gzhpp, REE BeigsiriEdb st T K ¥ HARH,2000:87.
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1.3 AN R

1.3.1 MEAEAREEREEZ TSR

RREFITINEL EZER S A RTUHE A RBR RS AR R,
Y& [E F BB A # B ) Hochster v.De La Tour £ 1894 4F Singe.v.synge EJE#& KA
WEBEHDARANARTIFE T HRARSTEEANE LR Z—2KK
AN AR HE (CESL—MEHR)Y  (Uniform Commercial Code, 485 4 UCC,
AT E#R UCC) B3 T#H—P R BEREI.
1. 3. 1. 1 BT A I & SCRIH B

BRAUAEL, BEZBXH—FAEARR —THAEANARNESEETE
ITERXE, XRTRHAEL BT LA T

MEBRKEEIRE, HHEHERAEATER XS AT L AREEE R LR
BEEIERBATMEZTHNEIERAN, WRBTHHEEAFANBITERMERT
KhrEL, MERERZHERXSHRTEE, AEAMAEEELHTEE.

MBRHTERE, —HFEFEARA—TEEFARTEABITERANSG, X
METRLALEER. HHRHO. BENY. IR RO0LS5PHEYE, L8
BHIAESEAH “AENER VY. 52, WREERRREIWNSE 2 NE
R, BAMERARTORES, HMRRRETEFBARSE., XN Ly
REFAE R, MAERMEIAEN P RTUREL . Dingley vier REH AR
MR — R, E%EF, GRAEREUSNMTHMBIE—HE RIKREMR
SEs, ET-SRHEEEURENMRIERSHENKIRZSRE, EXM%R
AT oK B i KHE Lok, % & R & H R R L5408 R 29 € R oK SR 4& 34
M4, BHEFKRMEEZSZMENBFITNT. EREEH R ERE T
HY, BAERRGRENERATHRA SRR AN, BuRE
Ik TR, #E RS R BT L& RS,

M 2 EEARE LRI IME IR 5 K A, 2004:369.

151 Blum B A.Contracts:Examples and Explanations.New York: AspenLaw& Business,1998:388.

18] Rowley K.A Brief History of Anticipatory Repudiation in American Contract Law. Cincinnati University Law
Review.2001,69(56):573.
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Fl HMEEESRBNE, TRMBARTEES, NRERE EE™ERE,
AEBRKHIAE AR ARTEES.

MERREIZGRE, REEESH. KMERBAGEBTRHTRET AT
PLABER, —77 AE NGO BAT i1 & S0 7 AT A AR E N A A R T
L.

1. 3. 1. 2 BRR TR 20 60 & ORI B

S5 RBUEAMENTE, BRRTAEAR—TAFEAUAZHITARERE
EmERHEERETHEFBITERNE, BESTUHBAMES, Ehd
TREERMR:

MRRIITTIERE, —HLAENERBITER NSRBI HAT HRENE
FkERER, WREEDT—H LFARH RN RGBT IR BRI R
HRTEEAT .

MRRIIFRHEIRE, SHBROTMEALALEEHTULN, BEXFHHRL
DRREEN. BRMKIEH

MERRHELXRE, REEEESGEN, CRBETAITEEAN—HR
RERATRHLIAR, WREESENARBTERAXESRET RSER, HAEK
BORTELS .

1.3. 2 FREAIB £97E CISG RIS 2

CISG FHTIE AL P HILT CISG R ERTTMLIT XFH— RN E K58
—THHER A RS R EREE 71 T 72 &, EIXLEREHT,
AT 40 CISG MATRE B G R W ER AR IR, B HURELA R 2 8 BUHR 4
BAMPUPIERAELY, MR EPRE BB L MR R T BT R 0 09
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PR, SRR TR R R ANE 5 YR A



T4 R R i ELRT R

B, XA L, CISG % 25 % LUBLIEIE MIARIE A M BUR A B 20 il i 41
F, B “—THFASREAMLER, WER—HLUEARZRE, UETER
ERHFTHRECAACHERHFRINERE” , LMBATFERNEAHFEE
A S H S —HRETEREREHAREEAY, 445 25 £HME, TR
EFAMHAEER: H—, —FAFEANTHR “BEBERER” , HZ, X
MATHEER A —T7 “TIERER” .

TR A E L9 B A BT AR HEAK IR CISG 58 71 £ A F— T LAFABRERBIT
HRH X5, EREFRVEBZREFWEE, RNE 71 &4 “EREABT
HR#2 X7 RERER () HBAT XS5 M H R FE BT ESRR: K (b)
k& BT ERARBITERTRAT R, EEBERASANHANITHEE R
BN, FHTESETRFEEMIZAH, ASMEANREREAER & RNEE
KEA T REEEEWMHRE R SR L EH £,

Bk, HEEEEREAGER L, BRESANERERASREXK, B
EFLHHT ZFANTURNEE SRR, R IEEL 7 HZIAF
BATTRE, B EFTREA TS - RUGEER, RETHH
BATT R BEAT XS RMEERONF, BRERCHERABABTEIS .

FURAR A B RER G RA G RFIEET, BIESELA7 /T LURECF IEBAT
HEXFH4 R, RERET PIEBTARER XS, ATREN T RE TR
HIBRDME A FREBITHTEE. ERERNR 71 & 4E N H PR L ZHTLE
B AIIE T BURAERABAEE T ML HEE

[ Honnold J.Uniform Law for International Sales Under the 1980 United Nations Covention. Deventer:Kluwer Law
International,1999:206.

B] Schlechtriem P.Uniform Sales Law. California:World Trade Press,1986:59.

] Koch R.The Concept of Fundamental Breach of Contract Under the 1980 United Nations Covention on Contracts
for the International Sale of Goods. Deventer:Kluwer Law International, 1999:265.

-5-



2B FBARMMLERIIR

%2 % MEELLERM LTS

2.1 BB AERELFRINCISC PRI A RANLE

2.1.1 MAEAEREMNRINLR

B AEAREZERIFENEEREZ— EFEESHFAEZEERE
PEILERR, HEMETRXE R MG B BT H#ETX — e i R AR
ERATHRRI, by E F Re % B B B K Hochster v.De La Tour £, HE RTRE
B AR TR T TR LRI R SER, TUHBAHIE BHRAUREN, ZRR
BEHAEZ. 1852 F 4 ATHRERZRZIHENEM, EAEMNAREGS A1
HiEchE RS AR, BHBARA 3 NA, BEEIRAKRITHT T #HE.
KMREN S AT E, #EESFEMES, HFEEXRFEHFNERTEE N
Wik REERIEETRSE S A 22 B, EkHiFEz. REEFEER
RE7 A, EEMALKB—0 T, EREEHREERF, X—HRR
BTHAEAHIER LI ERERESASEER, BAKELFEN, A
AT TR S ARE LRREIT XS, ERX—BELHiEEdA, S48
RRATEHSIMUE"), FRARSERTYRHEA TiERREWE, &S
MR EHF ARSNGB RBITERABITRFRT 6 A1 QA4 &iE, &
WZ iR FEL, BET S A2 AERREEH. EFHEERMNEEREE
Campbell X LI R A MR R EVLHLE 6 A 1 HZEA IEREEKSF, BAE
HE6 A1 HZ AT ARBIT SHEE 4 A 12 Ak & RIEAR A RIS R,
¥ BRI B A 51 BIBRM KR RATHE S TR EMITES, MREWR
EREELBTERERERSLEBITE RN LEHRYERRFRZHF,
NRERATLTENTEALERNSERABTE MBS, FHaTL A hIHELA
TEble, XBATEHE, HARDOTHRER, HEEMEENGTHER. £TH
MERE, ERXRFETRENME, HAFBRREIBEERE. WRETUBHELS M

1% Trejte] G H.The Law of Contract.London:Sweet&Maxwell,1999:489,

1 Rowley K.A Brief History of Anticipatory Repudiation in American Contract Law. Cincinnati University Law
Review.2001,69(56):573.

2] http://www.4lawschool.com/contracts/de.shtml

[ Blum B A.Contracts:Examples and Explanations.New York:Aspen Law&Business,1998: 276.
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7 N AL R RS A E LA, FEREEEN R E AN, KE
I e A BT SEARAR & R 58 NHE 48 9 7 TR 24 1 25 R 7 TR X TR0 4 1
17T KRBT, '

R T IR B — 5 R R E 4 2 24)8 1894 4F Singe.v.synge Bl
FHFAFEREM. SRR N T A 5 F R RS 1 SRR E 4%
B, RN TFRENX SRS EMEE. WEPHE T8 TEHT s —
BREFEEHHESHE, BREERMEEELASESA, FERENSE
BRARTEE, BARBEEEER LE%ERUBTRENTaN, BERRE
H| s TR AR RGBS, EiZEd, WEREU “BE” SR
BFRFERBITER, TRUMEEESLES AN AR T HUTRETER,
BRAMAETE— “BUF” MHIELATH.

2. 1.2 MEAEARIEEXENLR

FEERTH, FHEAFEEHINERYIRBRESN, FREEELA
TEAHBEAEFEE, BENMERSFEANNSE, FBAX—HIE “EXET
BASEBITHAENNSE” 1, UEEEH Cobin AREMBMBLHEML
FENZX—WAHITT REMME, NARITPFENFE “BEASEEL” ,
R AT FIE 3 — S TEg!.

7£ #4577 T , J£E Hochster v.De La Tour 5 K% B J5 $(/™ K L35 E 151 x4 32 HAH
FKAGIFEEEERW, RETHEAHEERENRY. HhEERTEEE
BXf Roehm v.Horst #BIxi BB A IR EREN  ZHALEREREM. BEF
, BEEFHUMALZXRAREXEHESTHRFELER, GRAMRELE
b, FEMHRREBMEEAABBENFES, HENERFMUIANAABES
BHER%LE, ERZEHEELERZREREFARENTEY, HFHEMEK. &
Bi7Ei% S P E$E 5] T % E Hochster v.De La Tour (%, FF{EH Hochster v.De La

1M1 Rowley K.A Brief History of Anticipatory Repudiation in American Contract Law. Cincinnati University Law
Review.2001,69(56):623.

) p bk 24 AR M BT AL R P R A R K H AR, 1997:194.

06 hetp://skxy.ecjtu.jx.cn/law/showarticle.asp?id=340

U] Williston.Repudiation of Contract. Harvard Law Review.1901,14(2):421-438.

U8 % TPEEHKLER. L FERT RSB UKL, 1998:450.
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Tour H| R @ MIEEA MBI ER T EEURAS REEFRTHFHIRE
H AR o0& BN R0,

EFIEESE, UCC AL EETEAHIENERME, #idR4H K
B, BB THENTENRE, AT REENSFE, #—PRET IS
Yy,

UCC X EAHRE R EL5HFNMELHTME P UCC % 2—610 £
M RTBEAR W THE: WREREF—-HESFRERI XS HRIPER TR
FER, HEREBRAETERESFRNNTHIME, RFATLL:  (a) EFL
EEBENE N, FRZATBITER XS 3 (0) FREMBLARSF (F 2—703
FEHE 27114 , HFEMELBNRATHSHFHBAN S ERY I EEY:;
FH (o) ELREM—MBELT, WaELACHERMBIT, SRELARXT
EHEN T BABR TSR E T &R FERMB A& MR ETE
(% 2—704 %) &

UCC % 2—609 & X B FUHIEL#T THE: (1) EZERMFEHE XE
AEX T HERNRBOHT EEBANHE., SMEM— BRI TR
BRIEFEBAN, el A PERERERS FREEEBAMESRIE, BEMIEK
BHARIEZ AT, BT NEF BTSRRI LB A RIEAN RIS X5,
REXHEERBML L&EK. (2 ERAZE, FRHMEHLETEEMR
HIRERTEY, MABERWAHERAE. (3) BZAARE LT T,
HAREZHF T ERN T KRR BLRMELRIENRF. @ —HRINHE
E4YEHNERE, MERBERKAED 30 RE&EE B N SR ERERILE
ARE L RIE, BMRBRFEER.

2.1.3 BB AFIEE CISC PHER

FUREABIELE CISG TRELFMFE, RRAAZERENFAANRETEH

FEREEFRIFS5ZMNER, BT CISG H#EELE—EA KB KR,

9] http://supreme.justia.com/us/178/1/

(01 ke 22, 3 [ B4 SR ki LA U AL B EE R AR 4E,2003:123-124,

211 Koch R.The Concept of Fundamental Breach of Contract Under the 1980 United Nations Covention on Contracts
for the International Sale of Goods. Deventer:Kluwer Law International, 1999: 189-194.
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CISG THBUNEABIEETMEER REZ T NI XEH— B EHE—
THHER SRS R EERME 71 ME 724, B 71 £EEHNE T HHFER
RBAKBEEARG, HASHEEUAF BT AL, B2 4NEERET R
AR A 15 49 B4 R B B 2,

2.1. 4 Lk 5iFH

FE A HIE R R T REAGE, HREHARTESEAMKRTE
Y5 RTTE, X — I R ST I B A S E A S EE R A T IR
EARKRERWEREARS S, EEEUREZIMES, SHEEETMERER
EmRK. FUEAHEEXERIKEMNRBIEET XERNE, EP4IE
UCC2—609. 2—610 X HURELAHIE KM E L, UCC KT 4 S B e A4k 2
EEmEM EELEBE THNEE.:

B—, WEHEMARLREHNER, BEMERLESHREKOAEL. W
UCC % 2—610 %5+ UCC % 2—609 47X T 1 29 5 34 Wr A v A0 4 B0 i 7 T 338
VAT AT ML bR AR R E SR 77 IR T R T A P TR 4 U e TR sk LR 44
RIEH & . XE/RT UCC HHITHIEL 6IE £ SRS TRLiES).

B, OB, HANT HEED AT TS REN T
M. 7 UCC %8 2—610 % UCC 2 2—609 %" #E T 5247 75 72 [ X P B 40 T 4
BEBHBHENHF, BETUEFESEGRERGAHREBRELZTHE,
E AN BTHE T XA 24T .

EABEREL—MEZR SR EEZSBEHIEN—BEIEE, UCC #HE
EEMZXAE, REEFEFELEEN—, W UCC E_RELEHTXTM
SEANAXEHTHRERGEEMZIEEFN, FIERYELERTEE
WEKX.

PEELF LR EBWME, FXTUHELSIER N E EHAEEFL—IL
T, HPREmE KA CISG. CISG NETHWRRAE AN AL, KMl
HIEERI 4 A AR A B LM B ERAEL, EEIEEE LNEHRSRRN

o 85 B oEEMRYES SR AL b ER IR 2009:319-320.
23] g RO By SRS B O IRl A 2. AL B 5 A HU AR AL, 2009:324-325.

-9-



¥ 2E FUNEARTMLERR

X4+, RILH CISG FRITHEAFIERA T REXERTHFELANERAE, ER
HHRZRKEZERNZABNGEENER, AHTRAERALRSHER, X
BE5 CISG MR & HEEER . EVEEE —HEMENEERX, HEREER
5RBHPEFKIFMEZHIER. CISG THHEEINX—HE—HZIF.

2.2 B A RUTI R EXPERIEIMLLE

2.2.1 KBEER BB ERYE L

FHEAEA LR ERFENHEEREERZEMNEF SRX R E L
BAE &R P 024 77 fe s IS @ i AR GRY B SR T HAR AT 2
HCY, BARKBEIE RSB H A AR LE, (577 2E 210 A0 10 ) S R X 48 1M
o, KBE R AT DOBI 3648 BAT A 2 HUEHA B BE AL 32 B /R U B A R BR
TUHAE L 8 & .
2.2. 1. 1 B4 BITHIE

KEZERTHELBITAEGRNZANELBITECHERINSE, XHELE
FEENES, BLBTNELBIT-HERRKMERTHEARS, BHIIEL
BATLRRE—FLhELA, SREZRTHRMBAFEELRRX A, BELBITH
LUBE A SERrB 2y s . ERTHBRIRE —FTIFEARSERBITERX
SN R TR R B MBS, B 5 7 DUE R M B S PR B LB 4 B AT B B
BEREUHIANRUIE I, X —UEEEEEEHRTBREEAN, BIIEELHT L
KA (EERERY 5 325 4. 326 FMEMELHFELMMIETN, TRREZER
[ 2K AT LAS: BRI P ol P AR R B AR 3 ot T B R PR £ 1) R
2.2. 1. 2 N2 HiHURI B

AL BEA R ZERFERNHE, ARTERERERNREARS,
mE. 2E. mt. BAFEREDFHENREE. HF (EERER) FE 321
XA ZHFPHI ML T E, BN ERABBRSIFRA T RGN
&, MRFB-FTHUMFETFITARARRD, FREANEEIOTRERN, EH—F

24 Vold L.The Tort Aspect of Anticipatory Repudiation of Contracts Harvard Law Review.1928,41(1):340.
15 i35 184 [R)VE P FUMRE 2961 10 52 3 . 76 B 2 B 24K, 2009,21(2):67.
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FAFFAMRIBBBRZET, TUELES—HFHEHEY. (EERER) 5
1613 Z&JPE, WIRKEMAL, FZAETH=EIEAE T I 2R i E 32
ANBERMEH TR, BEHEAELRARERIA, HEABARRBIA F
B X%, EREELZARBRMXAHREMERD. BT TR LHBN
B X, ATRUR UK BUE RGBS AELIAF. BEROMME. RIiE
BRFIEHBET R BFARES RHE K& R LR R+ 50
FHBEREZ AL, BRFEEEANAZEZEHXHMRAD, KRGFFEREE—H,
HAW T ERBERLHBER T AL SN I EAHE 5L, B
AMAREREKRICROPMAERL, BRAREIGE EFALL, BEERAHSER
EHHEARRRANXA, BEERAFHHEBRET TR,

2.2.2 tb#
2.2.2. 1 W RBHBASELBITHHE
B, ZERERMKXA. EEBTRIEEFBATH®, M5 ALESEH
MABTEERNSE, HREERNBRETSHhEY, MBRTREAERM
B —A KR, BRIF—FHLFAESFBITHRET O LEAT A s RR
BABITERXSE, REAGLFEAN—FRERUBSARES, HE_EREN
BEHBAR. BRAHEHIREFNEMRALHFENN TN, TELBTRE
MEBLLHN. IR, ZEEDRE LEHELZ L., FUASAENERERREH
IR, ERMZERPRETIINBEROME, UEFAEPHIA—FHRBHE
AWML, KEHERTRAEL BT A A AT E
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BZANENARAEXTELH#THEAR, BMHERATREX—LHF
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MR SEFRiE 2y, JEEL7 AT LURIE BRI 4 T o RE I BT AR e, Lt
BER. HRMEEES. XX —BHENESETEEAFTENERS—FR
TER, RNEET RELFATES RIER BT, ERIOXFEER
SRR T 51N 5 BAT AR RAZ T IFAT 4 ABEIBITH TR, HER
FER L9 AR T ¥ KRR . 1855 4E 32 Avery v. Bowden — R M H|FI1R 47
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