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The Legal System of Arrest of Ships in Global View
and the Analysis of the System in China

ABSTRACT

This paper focuses, at first, on the systematic value of the arrest of ships,
as well as the fact that there are conflicts in the arrest of ships among various
jurisdictions. In the light of the comparison between different laws, the author
analyses the ship arresting legislation, esp. the legislation of China.

Application for the vessel's arrest may be in the basis of two kinds of
maritime claims, which are the maritime claims secured by maritime lien or
other bail, and the maritime claims without such security. The development of
international convention on maritime lien caused, as one reason, the interest
on the unity of international laws on arrest of ships.

The arrest of ships has three possible functions. Firstly, it's a form of
interim relief or provisional remedy. Secondly, it may operate as a ground of
jurisdiction over the merits. Thirdly, it may provide security for the claim on the
merit. The difference on the functions of arrest of ships between jurisdictions
leads different legal systems, and hinders the unity of international laws.

The author analysis the legal conflicts on arrest of ships and focuses on
the key question—which ship is available to be arrest? The paper seeks the
fact of maritime claims, through the comparison of different scale of maritime
claims in many states. The maritime claims shali be proved by evidence and
the prime facie rule should be introduced to Chinese legislation.

To answer the above question, the author expounds the arrest of the ships
in respect of which the maritime claim arose, sister ships, and associated ships.

Those problems and respective Chinese law are analyzed in a civil law view,
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with a rule of ‘liable property’.

The problem of beneficial party in ship arresting system is involved in this
paper. Whether the defendant is proper depends on the kind of the arrest.
Under a wrong arrest, the party who has loss or damage is entitled to claim for
a remedy.

Several new laws in respected of the arrest of ships are taken into thought.
They are the Company Law of the PRC, the Property Law of the PRC, and the
Civil Enforcement Procedure Law of the PRC, latter two of which are still in the
legislative procedure. The author gives the view on how to pier the veil of
corporation to arrest an associated ship under Chinese law. Mandatory
management has difficulty to be taken to the ship during its attachment.

The paper also pays attention to the risks of loss of, or damage to the ships
during the arrest and provides measures to controi the risks. These measures
are taken ether by the parties or the court.

There are many practical problems in providing security and releasing of an
arrested ship. These problems are analyzed in the last part of the paper. The
rule of ‘Autono-my of the Parties’ are paramount in the practice where the
defendant provides security directly to the plaintiff and where they even come

to an agreement out of the court,

Wang Xiaohui (The International Law)
Directed by Prof. Yao Hongxiu

KEY WORDS: legal system of arrest of ships, maritime claim, maritime lien,

beneficial party
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U 2% LR AR EEH 5 B 0 B3n MR e T AR B0 . X 5 & B AR
BRI X, X2 R RSB MR T L T R 4L

HASHNBOEREARA, SOESEMILERMNTEE (REY
L) FEB BT AREE T RER, BAESEARTREAGR, AR
F. FRMRTEEFRME.

ARBEHRAERR, % E kT 8RR S E RS E R .

R R BEAE A SRR RB A A BTIAR 16) R L B S R AR 00 L. 5% B 3
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RO R BRI, VSRR SR 1Y T Y2 AR
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RO EE . 1R A i OUE R B2 Y BNE . Bt S B E T
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A BB R R ARG R AR, ERFS I IA R
PR Caf Pidavi O, SRS E RS (AR S AT EE (A,
3t B 53— BREAERRIE D, FrLh, SRR TR N AR
%

OB AN ATRRE— “TTHAGAR”

i ATEH 40 T SU0AS, EEEEEA T ERREE: 24X
B THEMIE SRR NS FIEREE, SRR REE.
“ETHIAMAE” QTEARE AT AFANEEH K. —RAMERIER X S
FMER, “RBMIRE. BEFEENSEFEHRIXR, TUINIHE
FAFIE S S s HRLEE AR T ER AR TT U4 24 S A T AU M 4 B R R 08 K e AT A

3 See One Country-Tow Systems: A Comparison of Some Aspects of Maritime Procedural Law in The People’s
Republic of China and Hong Kong, by Lianjun Li & Sam Tsui, (2000} 5 Int. M.L.
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(D B XRAARFTE N ERE T H g HIER,
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HABKIBMT 1999 FEHMALNE 3 45 | THME, XEEEREAX
FHH L HAMOAZNE. RELTENEIHANEHAFTET —B0E, BRI
MEB=IRZRRFEEHN . HARZEK S A—BERABIMESL. AN RM
WABEE T LAEMANMTEE. "E8 U 0 ERERRN. ZAKIHRSE
ZIZ EAFERFMR S, B AR IEIR AR FE R R AR .

W 23 &8 (). (2) MTRIEFEFERERGEVPIERESA—&K
A EER. MRRAWRPEIN AT R, ZXREE AL
RIGF LM, BAXESEBERAMYRARR, ©RIETHEREAX
WEER R A MARANTE AR PR R L (R AR A A M SHEM 1 — 885
TAETE. FTiB “BHEMPS” RIHBE AR — KM=, #AER, £F (. (3
GRS T = LU TRARERIIRR, KPaE& L3,

R, (Bl PEBURRFHEM 2004 15, F3M8H.

T mps CETMMNPERaERELY BETE W, gl 2005 BRI RAEEdIRIL,
hrtp:/fwww.smuiml.net/school/essay/2005-2/tenghuijing/content.hirn

B OERE (FEENSPERERNEEY, hipy/www.studa.net/minfa/040812/2109.html
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e LR T OIS, (BRI KRR AR E N EXNHBNR AR
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-y VR E 3 4 il nE

MRS 23 43 ZEHUE, “IB R ET AR HE EE R SR SR
FE A SERIRGEA « B2 IR AR A B STVCHLYE A\ 7E SEREmdR et B ey LA AT,
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—. B LR ELFRANER
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B, B RAAY REHEIERE.

PR ER RN — AR, 1999 FEANTES 3 AREMETHAMNERE
SR EARFIAE AT, (DR 7ERA S 3 T, AL AR e SR R LA
SR RET AR P B B T 50 B S0 0 o T R ZE AR AT TP L
TR s, Wik, 1999 FAZNIXH ML DRSS BRI
St AT T 0 FE s BRAB E E
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(—> HGRHR RS

GRS AT, M ERERT. £ MmN ERLE
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A%, BINNESRAR. REBLERARSTIERIT “EKMN" KK
(sister ship clause) iXEHMEKARE HIRR T RA—MAMFE AWRE. 7E4
SIS AE S SRR T RN R, XEFTRK BN —R
L3 — AR BT MG . e T DLW MRAN T, B SO “ Sk
S, 1952 EEFIMALATER LERT, TUME—MBITEA
B AR AR . SO & AR — R B, B A LA B & BRI 7 R 5 3t
TR, BA0iE i, RS NEREY S BREAFB LM, It

¥ Gee Arrest Handbook, Edited by Paul Smith, LLP,1957.

35 Gee Arrest of Ships-—A Global View , by Tom Reynardson (UK),Conference Papers of CMLA the Fourth
International Conference on Maritime Law (ICML-IV}, P781.

¥ GENEEH AR B 1574 T “sister ships” . BANER, b 2 AR A 2002 4ERR .
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FXF., AR E X AR LML EX RN ERE. FHERIREMIR
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HREORAE, MBAEMLFHBORE, WABALRRABRERENFEEAN, W
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FLA BT SRR AR A R B B S X A, AR ARTAGAT IR, BA
FAE ATERF IR A 0T R DB MATHARLA, AR E ASE 1999 £42
YT RISEFN, TORIRLA BT RX AERAAR U 3 = 3 A AR SEM 7. TRER
BRAARA AT ML T T SHEA R THEM - KRR SR HRIE .

wERBREEFEESEANIRASH XM ER, BARELEECES

¥ g FEERERIME AN BB E AR 1994 SEAIARBUE MR AT R D ARIE 1994 EMMRE,
R B B R A E T LM A ST (LA, AR RAE REN SRS
BA. RBEAFRERN. SEGUHANKBAN. XEREE T HEM= M FATHAME— 0%
% 3 PN

B acthw (RESREY (BTH=R)TME 688 7T, PEBEAFEUEM 2000 4 10 AHAK.
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RO REZRERIIHERAR . 1994 SFNAAHE RN HERAR AN E, BRI 2
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(=) ET AT AR S B0 I RN I SR A A7 1 R
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A X e TR SR AT LUK R AR BEAT 4099 . IARIB A E AR, AOARARITALAALRa IR
SRR T APV, TS B BUR R 5 AR R YR KR G, 1
MR KR 2 0 T AU I — AR BRI, AF 5 REEEHE R SE A B AR
o

XANF G DA TR, 38— AR AR AL LSBT IR,
R RGO B AR RIS A MR 2 W DUR Rz U 77 U R
PR BHFTERYPEENERELN. SR2AREARER, “HARERE
LRGSR, *H T, IEREATEMIPERALHIE SRR AR E
WA PO PR RLE T R A B AR, 7E— MR P R I P I A AR T
HE, MRERIHEZ ARALKFERR. — 7 A OR T M0
5 B R SR Sk BT 18 LA SE IR R 1R B ORI o T SEL Ak A 4B B ohy T s AL kA 2
BTN, MELEZRHBRFRD, REBFREMBAEALR, Tl
FREARLAZE AR A RA BB RIEEEN, EAR VA LM
T. HFEMFEAMBADRIERERNEE, WHRAMRAHEESIRR
SHEHEFTA, MRTRCEEE. FERRIER TR £ Ml i 57 %

¥ giE i) EEREEASEERY, & (M) $ 1281, AHRANRL 197747 HiR.
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R MAGRICAL, Btk TR IRA SR S AR AU, TIAANE SRR B
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AT IR AT LAt SRR “ MM CHFAD BIA (REN
HEM CRHA” MEAMESTR, B OTEEER “AABIAR” BB
REFENER. EWERE “ABEA” RE “AAZNE" HF BB e
BT IR, BRI TS B I SR L T AU AR A
b, R T BB EBARATR

R DE “90 FHIMAL” MRS LEERRRIBT “XBAM"
(Associated ships) BIMESIEDL “#%H1” SEMER “RBAAA" MrAE. fh
AN, B 1952 ECURERSUEREMA TR, Bl “52 EHPAL" b
W, JLTRAEHETLSN,. % T EPERANSERS, HIEREFR
RN AR, A R AL ) BB E A S R
AT, BRET LD R TS MR AR AN, SRR B R
EE.

FA T B S R S B B A, (B R — M 5 B BB ST AR
AT Z S TE 2 SRR AT S '
(—) XBMESRER “04 FEiMHE” HEARNER

RSREGSIER 1994 4 PR sl M il o i 3k i F A
AFE I, BRZMERARET “Fifi” X5, TMAYKS “HR” 8
7 SAMEEAIER, TR BS % AMIF R P KA. BT R T
ISR, BN EHRMR 5 ARG A 2 FATELARIR T3 7 M HRA, THX
RN 2 AR EBEATNAT, EMARAUATHE.

@ g2 E 23,
4 BRE 37, SRERECSE L, BEAERIFRIARIE LB L TRERS.
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B R MRS R LR A ST BT #TAMEER, ERONE
BN ERE, BEENEAFTESNEEME. RUBMHER 94 MANER
B IEM R E AT
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AT—REA BB IER N BN N FEARER, BHERHER LA
i S VAR - B W g T TP

W—FA R X, BEE BN RBAR MR E A, AR A AR
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AL AR ZEAE Y T A . FEk R Le AR AR T BRI REAT T BRI L .

HEMSIEEARRBET R CABREAT X BB AR SEBLS AR
WEET FH, B SN ARETTES. TE “AAZR" BBR
FRM IR FAENSIH BT R AINRE A AT . “IRYE ATRA 28 3 & (6) TIM
B, “HAEN" AEBFEREENUNIHMAFAAN. BEERKERMHES
BB EERMA . M BIE YFRFTEA. INEENYMARLRZEH
HRHA. ©

HEREHRATMNBMAEL VEYHEZ X —MERZEW, 2002 FRET
A B AW SAAAEEETIE . REEREMRELARES &K
AR T AR AAF R & R, BEREEU R TR, B R HEIFERR
BRI MY . B REMARE P IREOINEERENE: —BKE
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AR, FAEE MR EEA SRR KRR EaHTRIIRRERN
T, BEINK, TEBIEER R TR 20 AN A AR A PTR fIREA, AR
BHEAX—EAEELEAEE (CHRXWFEHIFARBHNIER), X~

2 The South African Associated Ship Provisions: Weighted Against the Owners?, by Arthur James  (South
Africa) , Conference Papers of CMLA the Fourth International Conference on Maritime Law (ICML-IV), P759.
Y gLk 42,

M Comments on the Associated Ship in South Africa: A Perspective from Chinese State-owned Shipowners, by
Song Chunfeng & Chen Yue(China), A Selection of Papers for the ICML-V ,P67.
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