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ABSTRACT

This article divides into three parts altogether, which are respectively history,
theoretical analysis and application of punitive damages. After explaining the basic
theories such as concept, function and nature of the responsibility etc., in comparison
with compensative damages and compensation for spiritual damages, punitive
damages possesses its own unique value, By the historical and comparative means
this article focuses on possibility and necessity of punitive damages, which should be
accepted by countries belong to Civil Law Systems and apply in the fields of torts and
contract. Meanwhile, this article makes an approach aiming at difficulty in practice—
~—of the problem of ascertaining the amount , and then suggests that punitive damages
should be established in the field of torts and contract in our country on the basis of
above agreement, we’d better widen the scope of application and focus on punishing
and suppressing unlawful behaviors, clear about considerable factors in the
application , strengthen the operation and restrict its amount as well.

In the first part, through history of punitive damages, ancient religious law,
ancient law of Greece and Rome have regulations of punitive damages. In the ancient
kingdom of Rome, the punitive damages is regarded as the substitution to the system
of criminal responsibility, which plays a positive role as to shift private egoistic heart
to punish inflictors and indirectly promote social interests.

As the Common Law Systems is concerned, there is a regulation of punitive
damages in Britain's early legal precedent. In 1964, the House of Lords has
established punitive damages and made its types clear formally in the Case of Rookes
v Barnard. In recent years, Britain's law takes more positive attitude to punitive
damages and maintains that the scope of application should be expanded. In U.S.A,, it
is confirmed first in the Case of Genay v Norris in 1784, and has already been
extensively suitable in each field so far. Recently, it carries on great reform of its
application in torts law field. Such countries as Australia, Canada, New Zealand etc.
have established punitive damages successively. However, Civil Law Systems take
repulsive attitude to punitive damage for a long time.

The difference of trial system and the spirit of private laws lead to the different
fortunes of punitive damages in two law-systems. With the mergence trend of two law
systems, civil law system changes attitude to punitive damages change graduatly.

In Second Part, the author explained the basic theoretical question of punitive
damages.

First of all, through defining and investigating whole concept of punitive
damages in academic circles, I think, punitive damages refers to the compensation
paid to the victim separately by inflictors beside of the general damages adjudicated
by court according to the losses of victim group or illegal profit of the inflictor, which
is used to prevent similar behaviors from occurring and to ensure the complete
compensation of victim's losses by means of punishing the malfeasance and
deterrence of the inflictor.

Secondly, the author points out punitive damages have 4 kinds of functions
including punishment, compensation, encouragement and containment. Among them,
the function of punishment is a basic function of this system, and the function of



compensation is the principal one, these two expedite the emergence of encourage
function, and can realize its ultimate function of the containment.

Moreover, how to definie the nature of the responsibility directly relates to
rationality of its application in Civil Law System. By comparison of responsibility of
punitive damages with criminal, administrative responsibility, and responsibility of
economic law, I think, with the acceptance of punitive damages by civil law system,
the nature of its private-law-responsibility has already been approved extensively. The
view of economic-law-responsibility has certain rationality, it stress the functions of
punishment and containment, have also put emphasis on pursuing social essence
justice and value orientation of efficiency in punitive damages, but this theory make
punitive damages artificially restricted in a narrow field such as consumer protection
or product liability etc., and greatly weaken its functions should be played, so it can’t
be adopted because of its limitation of understanding,

In addition, compared with compensation and spiritual damages, punitive
damages have its unique value. Compared with the former, there is little dispute that
punitive damages has traits such as varied-functions, subsidiary and statutory; in
addition, it stresses the subjective conditions. But as for the relation between punitive
damages and spiritual damages, there are certain mistaken ideas, 1 think, spiritual
damages possess the quality of punishment, however, its function is mainly
compensatory but not “punishment”.

The remedy of non-property injury in civil law changes from being disregarded to
being valued, in relation to this development course, it is obvious that punitive
damages and spiritual damages have same origins. However, punitive damages and
spiritual damages are two totally different concepts, there are much distinction
between applicable purpose, functions, considerable factors and whether the court can
apply it by authority or not. If replace spiritual damages under some occasions with
punitive damages, and remedy the injury of surmounting punitive damages by means
of spiritual damages, then these two kinds of systems can benefit each other,

The third part had described the relevant problems of punitive damages.

First of all, though belong to the civil law system, there possesses possibility and
necessity of applying punitive damages in our country, The opinions against punitive
damages can roughly be summed up in such aspects, which are contradiction between
punitive damages and the compensation theory as well as the principles of civil law,
and its negative affection. I think, it is not contradictory to civil law, and will not bring
the serious negative social effect either. As regards current civil legislation of our
country , it is more imperative to introduce punishing compensation boldly.

Secondly, the application scope of punitive damages should include the field of
torts and contracts, As for the torts, inflictors trend to succeed in escaping, and the
insurance weakens theirs responsibility, so the traditional liability for torts has a major
defect in deterring inflictors or suppressing the torts to take place. The scttlement of
this problem depends on introducing punitive damages. Contacting the legislative
practice of our country, I think, in order to meet the need of reality that the type of
torts emerge in an endless stream, we’d better change the method of definition of
scope of punitive damages by the objects injured.



As regards contract field, opinions against the application in contract law are
based on the theory of efficient breach. In fact, the theory itself has limitation; to
follow the theory would cause the disorder market. Market economy of our country is
still underdeveloped at present, in order to advance rule-of-law market economy
actively, what we should advocate is honest principle, so unsuitable to recommend
efficiency break a contract. So it possesses the theory prerequisite of application of
punitive damages in contract law.

The contract field should introduce punitive damages, it is unreasonable to limit it
in the field of torts, in a sense, breach belongs to torts; Meanwhile, the noncompliance
has involved in morals, the liability for breach of contract should have compensating
nature as well as punishment to safeguard the safe and social credit of the trade, and it
can also lead to positive results in contract law. Though our legislation admits the
punishing penaity, which is not always efficient, and on which it based --The freedom
principle of the contract has already kept declining, On the basis of the consideration
protecting the weak, pursuing essential justice, punitive damages should be suitable
under some occasions to compensate victims and contain the malfeasance effectively.

Moreover, how to estimate its amount is one of the difficulties in application, In
order to enrich punitive damages with the effectiveness, dispel its unfavorable factors,
it is necessary to clear the suitable standards confirming the amount of punitive
damages. Through the investigation of the comparison, we should establish limitation
to it according with the trend of restricting the amount of punitive damages, define its
estimation standard and make the relative factors considered clear as well.

Keywords: Punitive Damages, Nature, Function, Field of Contract, Considerable
factors
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