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ABSTRACT

Having experienced the ontological turn of philosophical Hermeneutics,
especially after being collapsed by the recent rising deconstruction and
anti-fundamentalism, the re-revival theory about "author's intent" has aroused
academia’s great attention and re-reflection. And the particularly prominent is the
research on Fundamentalism, during the field of the U.S. interpretation of the
Constitution, in recent years. There is a certain similarity between the theory of
interpretation of legislative intent and Fundamentalism, though existing essential
differences. Limiting in the field of the constitutional interpretation, interpretation of
legislative intent should be a mind of source for using variety explanation methods,
which provides an idea to achieve the objective of "constructing the judge against the
case ",but not a mere explanation methods or goals.

The case of right living in Hong Kong, which was explained by the Standing
Committee of the National People's Congress, provides us a useful sample for
studying the interpretation of legislative intent. The basic position of the explanation
is that the legislative intent could be hidden in the legal texts. The interpretation must
be based on the principles and purposes that declared by the Constitution, and they
must be implemented. The legislative intent interpretation is thus a theory that guides
the activity of explaining the meaning of legal provisions in the light of the legal
intents, and the intent does not only include the intent of legal text system, but also
contains the author’s intent that may be hidden in the legal texts. To some extent, the
former is objective, the later is subjective, but the both play a role together. The
practice of constitutional interpretation should be gradually operated and guided by
legislative intent.

Though makers’ intent of Constitution, restricted by pre-constitutional norms,
like customs, take some rationality and objectivity, its authority is unable to answer
the question that how to determine the authority and avoid the differences between
authority’s intent. Why the interpretation is authoritative and persuasive in line with

legislative intent, not only because it is the result what the authority of law makers

iii



who want to be, but also the real authority is the intention itself. The nature of the
constitutional text determines the objectivity of the textual meaning of the
Constitution. The subjective intention of the Constitution’s makers or approvers may
only be complementary, the most important is the intention reflected from the
constitutional text itself. Only in the premise of taking a correct interpretation position
and adopting appropriate interpretation methods, the empowered constitutional
interpreters could obtain truly effective interpretation conclusions, which have the
ultimate effect on the judicial application of the Constitution.

Although it is still controversial on if exiting practices of constitutional
interpretation, under the environment of China's contemporary legal system, the actual
operation has showed the interpretation road that how the interpreters explore
legislative intent. Those include interpretation cases explained by the Standing
Committee of the National People's Congress for the "Basic Law" and various
interpretation made by the Supreme People's Court for those specific application
questions during the implementation of the Constitution.

At the background of intent theory in the field of legal Hermeneutics and
constitutional Hermeneutics, by speculating the relationship between intention and
text at a ontological level and expounding the constitutional interpretation at a
methodological level, the research gradually demonstrate series of issues about the
possibility of legislative intent, why it has authority, why the conclusions are true
obtaining under the interpretation of legislative intent, etc., and hope to explain that
the theory of legislative intent interpretation isn’t a mere explanation methods or goals.
It can not only provide guidance for explanation practice at the level of method, but
what more important is that this theory answers the theoretical basis and the root of

legitimacy and rationality, according to the legislative intent to interpret.
KEYWORDS: Legislative intent;  Legal text;  Authority of intent;

The theory of legislative intent interpretation;  Nature of the written Constitution
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